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Introduction

Forenote to Nonminority Readers

One conclusion permeates this report, but it is expressly stated only on this page.  The
conclusion should be evident to even a casual reader of the report.  Lest any reader fail
to perceive the message, however, we state it here explicitly:

Nonminorities have brought about many of the problems that
minorities encounter and are discussed in this report.  Addressing
these problems, and ultimately solving them, is the joint
responsibility of nonminorities and minorities.

When a person or an institution has a problem, a common and reliable approach to
solving the problem runs along these lines:

1. Define the problem and its cause.

2. Consult with the person or persons causing the problem and with the persons
affected by the problem, and try to get them to agree upon a solution.

3. Implement the solution.

Often the greatest challenge is getting those who cause a problem to recognize any
responsibility for the problem and to agree on the solution.  Our society is filled with
persons who nod in agreement that a problem exists and say, “It’s them; not me.”

Law schools, bar associations and other entities have periodic conferences and
seminars about racial discrimination.  Readers who have attended such conferences
know that those in attendance are, for the most part, minorities.  Not nonminorities, but
minorities.  The persons affected by the problem attend.  Those contributing to the
problem do not.

This report repeatedly urges members of the majority to learn about the problems
discussed herein so that, ultimately, the majority agrees that racial discrimination in our
society is “our problem” too and that nonminorities must be involved in the solution. 
Nonminorities have contributed to the problems that minorities experience, and if the
problems ever are to be solved, then nonminorities must work with minorities to rectify
the situation.

If a poll were taken of all the lawyers, court staff and judges in Oregon, it is doubtful that
even one person would admit that he or she discriminates against minorities in any
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way.  “Sure,” they might say, “there’s a problem.  But someone else is causing it.  Not
me.”  That attitude makes the education process even more difficult.

The truth is that many nonminorities were raised in a culture in which discrimination was
common, even accepted.  Not surprisingly, the habits and attitudes learned as children
carry over into adult life.

This report, therefore, begins with a plea to nonminority judges, court staff, lawyers, law
school faculty and students, juvenile staff, corrections personnel, law enforcement
officers and others in government: recognize that our minority population has serious
problems in our society.  Nonminorities, who have contributed to the problems that
minorities encounter, must work with minorities to solve these problems.  This report
contains a number of suggestions to address the issues of racial discrimination or
ethnic bias at all levels in the Oregon judicial system.  Our hope is that the reader
agrees with our recommendations and is impelled to act.
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Chapter 1

Overview of Task Force Report

The Oregon Supreme Court, on February 21, 1992, established the Oregon Supreme
Court Task Force on Racial/Ethnic Issues in the Judicial System.  This is the report of
that task force.  Instead of opening with our findings and recommendations, we begin
with an incident from an Oregon courtroom.  A Mexican-American defendant appeared
on December 28, 1993, before an Oregon judge.  The defendant had been arrested for
driving under the influence (DUII) and had begun a diversion program, but he had not
paid the diversion fees that had been assessed.  The December 28 hearing was one of
several at which the question was whether the defendant’s diversion should be revoked
because of nonpayment of diversion fees.  At an earlier hearing, the defendant had told
the judge he could pay $100 each week.  The December 28 record shows that the
defendant had been working for a “tree farm operation.”  The judge said:

“I’m not going to let him just hold out money.  And I know just darn
good and well where that money from the tree harvest went.  I’ll bet
a good part of it went down South, and that’s his business, except
he’s got this obligation here.”  (Emphasis added.)

By invoking this stereotype, the judge mocked the idea of equal justice under the law
and the notion that an individual has the right to be treated as a unique human being in
our judicial system.  That is one reason for some of our recommendations that follow.

We offer no pie-in-the-sky recommendations.  Every recommendation in this report is
attainable within a reasonable time.  Many recommendations are attainable at little or
no cost.  But attainment will best be achieved if the goal of equal justice for all ever is in
the minds of the members of the Oregon Supreme Court and others responsible for
implementation of the recommendations.

This report is a small but important step.  If the efforts of this task force are to bear fruit,
the Supreme Court, other judges and court staff must be convinced that its
recommendations are valid and that the problems are readily addressable.  This report
aims to accomplish that.

Unlike most chapters in this report, which end with recommendations, this chapter
begins with a recommendation, the task force’s strongest.  Other recommendations are
set forth in each chapter.

Recommendation Number 1-1



-2-

The task force recommends that the Oregon Supreme Court:

a. Publish its response to the recommendations contained in this report;

b. Appoint a committee to assist in the implementation of the

recommendations in this report;

c. Require the committee to report annually on the progress made during

the previous year;

d. Publish the progress reports of the committee.

The legacy of centuries of discrimination in the United States is a society in which racial
discrimination continues to exist.  The Oregon court system is no more immune from its
effects than are other segments of society.  While overt, intended discrimination against
minorities1 by nonminority judges, prosecutors, lawyers and court staff is not common,
strong evidence demonstrates that racial minorities are at a disadvantage in virtually all
aspects of the Oregon court system.

Many of the problems recounted in this report stem from cultural differences between
minorities and nonminorities.  The dominant culture of this state and nation is reflected
in its courts.  Largely nonminority judges and court staff do not understand the cultures
of minorities who appear in the courts.

Conversely, minorities—many of whom come from countries with different justice
systems—do not understand the Oregon courts in which they appear.  This lack of
understanding is not limited to minorities who speak little or no English.  It is just as
pervasive in Native-American and African-American cultures, in which English is the
dominant language.

Conclusions of the Task Force Report

This report contains conclusions that should dismay all persons dedicated to the
concept of equal justice for all.  Among the conclusions:

1. Many non-English-speaking minorities appearing in court do not comprehend what
is going on because they do not understand the justice system, because
interpreters are not present, or because interpreters are not qualified.

2. Too few lawyers speak and understand the languages of non-English-speaking
minority Oregon residents.
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3. Too few minority lawyers practice in Oregon.  An example: Only one African
American is a partner in any large Portland law firm.

4. Efforts to recruit minority lawyers are inadequate.

5. Too few minorities are called for jury duty, and even fewer minorities actually serve
on Oregon juries.

6. Peremptory challenges, eliminating individuals from serving on juries, are used
solely because of the race or ethnic background of prospective jurors.

7. Judges handling family law cases involving minorities often lack an understanding
of the traditions and cultural practices of minority families.

8. Too few minorities are employed in Oregon courts.  Of the 49 management
positions in the Oregon Judicial Department, none is fi lled by a minority.

9. In the criminal justice area, the evidence suggests that, as compared to similarly
situated nonminorities:

! minorities are more likely to be arrested,

! minorities are more likely to be charged,

! minorities are less likely to be released on bail,

! minorities are more likely to be convicted,

! minorities are less likely to be put on probation,

! minorities are more likely to be incarcerated.

10. In the juvenile justice system:

! minorities are more likely to be arrested,

! minorities are more likely to be charged with delinquent acts,

! minorities are more likely to be removed from their family’s care and custody,

! minorities are more likely to be remanded for trial as adults,

! minorities are more likely to be found guilty of delinquent acts,

! minorities are more likely to be incarcerated,

! minorities lack experts sensitive to the cultural differences of minorities.



-4-

11. All nonminorities involved in the justice system—judges, court staff, lawyers, law
school professors and law students—need ongoing, cross-cultural training. 
Nonminorities have contributed to most of the problems facing minorities today. 
Nonminorities must recognize that problems exist; nonminorities must address
them with resolve and sensitivity.

Overview of the Task Force

On the recommendation of the Oregon Judicial Conference, the Supreme Court of
Oregon ordered, on February 21, 1992, the creation of the Oregon Supreme Court
Task Force on Racial/Ethnic Issues in the Judicial System.  The order is set forth, in
part, in Appendix 8.  The members of the task force were appointed in May 1992.

Why was the task force created? The Supreme Court created the task force to
identify problems faced by racial and ethnic minorities in the judicial system; to examine
the concerns of racial and ethnic minorities in their treatment in and by the courts; and
to propose a course of action to address the problems and concerns.

Who is on the task force? Eighteen persons were appointed to the task force.  The
task force included four African Americans, one Native American, one Asian American,
three Mexican Americans, two persons of Middle Eastern extraction and seven
Caucasians.  The membership also could be described by vocation: two trial judges,
two appellate judges, a prosecutor, criminal defense attorneys, civil attorneys and
public members.  Twelve members were male; seven female.

The chair of the task force was former Associate Justice Edwin J. Peterson.2 
Professor M. Khalil Zonoozy, Director of International Student and Faculty Services at
Portland State University, was vice chair.  Other task force members were:

Kathleen Bogan, a lawyer and former Executive Director of the Oregon Criminal
Justice Council, Portland.

Honorable Nancy W. Campbell, District Court Judge, Hillsboro.

Kathryn H. Clarke, a lawyer in private practice, Portland.

Honorable Mercedes F. Deiz, Senior Circuit Court Judge, Portland.

Marco A. Hernandez, Deputy District Attorney, Hillsboro.

Douglas Hutchinson, a lawyer and Executive Officer, Oregon Commission on
Indian Services, Salem.

Corinne J. Lai, a lawyer in private practice, Portland.
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Honorable Jack L. Landau, Judge, Oregon Court of Appeals, Salem.  (When
appointed, Judge Landau was Deputy Attorney General.)

Angel Lopez, a criminal defense lawyer, Portland.

Yvonne Martinez, public member, Oregon Department of Corrections, Salem.

Jeffrey B. Millner, a lawyer in private practice, Portland.

Jack L. Morris, a criminal defense lawyer, Hood River.

Liliana E. Olberding, public member, Spanish interpreter, Hillsboro.

William A. Olsen, a public member and President, Center for Organizational
Research and Development, Portland.

Nargess Shadbeh, a Legal Aid lawyer, Woodburn.

H. Adunni Warren, a lawyer in private practice, Portland.

How the Task Force Gathered Information

The conclusions in this report were drawn from four sources: testimony at public
hearings, extensive survey research, prior research and written comments submitted to
the task force.

Public Hearings

In the summer and fall of 1992, the task force held nine public hearings throughout the
state to encourage Oregonians to tell the task force of their experiences in the courts
and observations regarding the treatment of minorities in the Oregon court system.  The
hearings were held in Woodburn, Pendleton, Ontario, Klamath Falls, Portland, Warm
Springs, Salem, the Oregon State Penitentiary and the Oregon Women’s Correctional
Center.

The public hearings were well publicized in advance, and most were well attended. 
Witnesses were invited to give oral or written testimony regarding issues of
race/ethnicity in the Oregon court system.  Interpreters were provided for non-English-
speaking persons who wished to testify.  Each hearing was recorded and minutes of the
hearings kept.  The largest number of minority witnesses were Hispanics.  Significant
numbers of Native- American, African-American, Asian-American and Pacific Islander
witnesses testified.  Other ethnic groups also testified.

Survey of Oregon Legal Community
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Also, 7,525 persons who use the court system were surveyed by the task force
regarding issues of race/ethnicity in the Oregon court system.  The task force prepared
three surveys.  The “main survey” was for lawyers, judges, court staff and corrections
personnel.  The second survey was for persons in the juvenile justice system.  The third
survey was exclusively for language interpreters/translators in the Oregon court system. 
Copies of the surveys are contained in Appendices 3, 4 and 5.  Professor Robert
Shotola, chair of the Department of Sociology at Portland State University and an
expert in survey research, assisted in preparing the surveys, and he statistically
analyzed the survey responses.  Dr. Shotola’s analysis is set forth in Appendix 1.

The main survey was distributed to 5,438 persons, including the following:

! All judges and court personnel statewide (1,562)

! Corrections personnel likely to appear in court (415)

! Municipal Court judges (182)

! Private and public attorneys in the following organizations:

Oregon District Attorneys Association (400)

Oregon Criminal Defense Lawyers Association (741)

Oregon Women Lawyers (630)

Oregon Trial Lawyers Association (700)

Oregon Association of Defense Counsel (475)

Oregon Minority Lawyers Association (258)

Legal Aid lawyers (75)

The juvenile justice survey was sent to 1,778 juvenile law practitioners and court
personnel.  The interpreters survey was distributed to 309 persons who serve as
interpreters in the Oregon court system.

A postage-paid return envelope, addressed to the Center for Sociological Research at
Portland State University, was sent with each survey.  Respondents were instructed not
to write their names on their surveys; responses were anonymous.  Returned surveys
were scanned and tabulated at the Portland State Computer Center.

Of 5,438 main surveys distributed, 2,198 were returned, a response rate of 40 percent. 
Of the 1,778 juvenile surveys distributed, 667 were returned, a response rate of 37.5
percent.  Of the 309 interpreter surveys distributed, 96 were returned, a response rate
of 31 percent.
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One goal of the survey was to obtain information based on actual experience in the
courts.  The survey asked questions in several different formats.  For example, the
survey included several “forced choice” questions, where the respondent was required
to agree or disagree.  Other questions gave the respondent an opportunity to agree,
disagree or answer “no opinion.”  A third type of question asked respondents to rank
their response on a scale that included the frequency with which they had observed
certain behavior: NEVER (0% of the time), RARELY (1–5% of the time), SOMETIMES
(6–25% of the time), OFTEN (26–50% of the time), and USUALLY (51–100% of the
time).

For questions that asked respondents to agree or disagree, the tables used in this
report are relatively easy to understand.  For example, Question 3(a) asked, “Do you
more agree or disagree that MINORITY LAWYERS need better grades in law school to
be hired.”  The responses were:

Respondents who agree “that minority lawyers
need better grades in law school to be hired.”

Respondents Percentage Who Agree

All respondents 22%

Minority respondents 39

Prosecutors   8

Criminal defense lawyers 32

There are nine chapters in this report.  Each chapter discusses one subject area and
contains findings and recommendations, as follows:
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Chapter Number Subject

1 Overview of Task Force Report

2 Interpreters

3 Minorities Working in Oregon Courts

4 Criminal Justice System

5 Juvenile Justice System

6 Civil Justice System

7 Juries

8 Oregon Law Schools

9 Minorities in the Legal Profession
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Chapter 2

Interpreters

The first task force hearing was held in Woodburn in July 1992.  It was a hot night.  The
meeting room was packed and people were standing in the rear and outside.  A
Spanish-speaking interpreter was available.

Shortly after the first Spanish-speaking witness began to testify, a murmur arose from
the crowd.  “The interpreter is not getting it right,” said one person.  It quickly became
apparent to everyone in the room that the person selected by the task force to provide
Spanish interpretation was not equal to the task.  Fortunately, a qualified back-up
interpreter, Liliana Olberding, was available and she took over.  Ms. Olberding
volunteered to interpret at all subsequent task force hearings, and she was appointed to
serve on the task force.

With the best of intentions, the task force failed in its first effort to get a qualified
interpreter.  Not surprisingly, courts have encountered similar problems.

The democratic ideal of equal justice under law requires that persons having disputes
with one another or with the government have equal access to a tribunal in which they
can hear and be heard and have their conflicts decided by a neutral and detached third
party.  The effectiveness of the court system is limited if parties or witnesses do not
understand what is being said in court.

By law, “every writing in any action…in a court of justice in this state…shall be in
English,” ORS 1.150.  As a practical matter, almost all court business is conducted in
English.  Except for Native Americans, today’s Oregonians are immigrants or
descendants of immigrants.  In recent years, Oregon has experienced a new influx of
pioneers from foreign lands.  Increasingly, Oregon residents speak languages other
than English, and many speak no English at all.  The result: a commensurate rise of
non-English-speaking court litigants.

Interpreters and the Judicial System

At the public hearings, non-English-speaking litigants, their interpreters and advocates,
repeatedly voiced dissatisfaction with Oregon’s justice process.  Many litigants felt
misled by counsel; many argued that their legal theories and positions received little
consideration from the court; many litigants believed that the court interpreter was not
effective in presenting them with a clear understanding of what was taking place, or in
adequately presenting their testimony.  A picture emerged of confusion and frustration. 
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Many who came before us said that, because of cultural and language differences, they
did not receive justice.  The best they could hope for, they said, was to experience the
process of justice even though it was unexplained and unintelligible.

“Most Hispanic litigants do not comprehend legal terminology…
Hispanics feel they are not adequately represented and their cases
are not adequately addressed.”

—Edward Hernandez, Hispanic Club, 
Oregon State Penitentiary, Salem

Although the testimony usually focused on in-court proceedings, the task force also
notes that interpreter services are sorely lacking in other related areas.  It was
repeatedly pointed out that non-English-speaking criminal defendants, in particular,
face formidable obstacles in trying to comply with court directives because of the lack of
interpreters in probation offices, Department of Motor Vehicle offices, alcohol and drug
programs, and other more specialized treatment programs such as those for sex
offenders.  Without interpreters in such offices, an offender’s ability to complete
probation or a diversion program or to avoid running afoul of court prohibitions is
compromised.

Interpreters responding to the survey voiced a common concern—the absence of
formal training in legal terminology and in basic interpreter skills for court interpreters. 
Other areas of concern centered on the inability of attorneys to work effectively with
interpreters and a perceived lack of empathy from the bench regarding the difficult
nature of simultaneous court interpretation.

“Many judges won’t make a record that there is an interpreter, won’t
swear or won’t make a record regarding qualifications.”

—Connie Crooker, bilingual (Spanish-
English) attorney, Portland

Although laws mandate interpreter assistance during court proceedings, no laws
existed before the 1993 legislative session to regulate the competence of interpreters. 
Although most non-English-speaking litigants seem to have been afforded court
interpreters in recent years, no process was in place to assure that the job was done
properly and uniformly.

Oral testimony before the task force spoke to this problem.

“Certification and qualification of interpreters are needed. 
Translation is a more apt term than interpretation.  Some interpreters
advise rather than staying neutral and interpreting.”

—Annabelle Jaramillo, Executive 
Director, Commission on Hispanic 
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Affairs, Salem

“Interpreters need more education and training.  With training, we
would get more qualified people from the community.  We need
more interpreters; the ones we have are overworked.”

—Pat Sullivan, District Attorney, 
Malheur County

Justice under the law may be denied to those who are not conversant in the language
or prevailing culture.  This not only handicaps the individuals involved, but also
compromises the judicial system in the pursuit of justice for all.  To assure equal
access, while preserving the integrity of the process, cultural differences must be
considered.  Thinking and perception are shaped by more than vocabulary and
grammar.  This highlights the importance of the role and function of a court interpreter. 
To avoid injustice, it is imperative to measure the language skills and the cross-cultural
capabilities of interpreters.  The cultural skills of the interpreter should be compatible
with the culture of the person whose testimony is being translated.

The task force worked with Kingsley Click, Deputy State Court Administrator, and Bill
Linden, State Court Administrator, to secure the passage of legislation addressing
these problems.  Senate Bill 229 passed both houses and became law, 1993 Oregon
Laws, chapter 687, now ORS 45.273 to ORS 45.297.  (See Appendix 7.)  The new law
mandates, subject to available funds, statewide training, licensing and oversight of court
interpreters as well as the implementation of an interpreter’s code of ethics.  The State
Court Administrator must promulgate administrative rules to implement the new
interpreter law.

Pay for court-appointed interpreters must be considered, especially in view of the
difficult task they are called upon to perform, often on short notice.  The current rate for
court interpreters is $25 per hour.  By comparison, the federal court system pays
interpreters an average of $32.50 per hour with minimum flat fee compensation of $135
for zero to four hours of work and $250 for four to eight hours of work.  With adoption
and implementation of certification requirements, interpreters will be called upon to
undergo rigorous training and testing and to have their ethical performance reviewable
by a higher authority.  So far, they have no assurance of even a modest pay raise.

The American justice system is a complex amalgam of difficult jargon, concepts and
procedures.  What judges and lawyers take for granted often seems unintelligible, even
nonsensical, to intelligent persons who use the courts.  The problem is exacerbated for
the non-English-speaking litigant.  Many non-English-speaking litigants have no
understanding of how American justice works.  Legal concepts such as arraignment,
reasonable doubt, jury trial, relevance, hearsay or motion to suppress are not always
understood.  Portland court interpreter Terry Rogers pointed this out in oral testimony:
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“It takes longer to explain foreign concepts.  It may take a long time
to explain the right not to incriminate oneself, as well as the trial
process.”

Many survey respondents cited the need for translated legal documents:

“I see Hispanic people more in criminal court because of their
inaccessibility to the civil side.  Small claims action are inaccessible
to Hispanics—no interpreters, no forms in Spanish—so they resort to
self-help remedies.  We need interpreters on the civil side and forms
printed in Spanish so people can use the forms themselves.”

—Richard Rambo, attorney,
Klamath Falls

“There is need to have court forms properly translated.  Some of the
forms used in Multnomah County are travesties.  If the court
understood what was being said in Spanish, it would void some of
what people have signed.”

—Terry Rogers, court interpreter, 
Portland

“Every court should have someone readily available (if not in
the courtroom) to translate Spanish.  Particularly the traffic
departments run into problems with no one to translate basic
information.  A booklet with commonly used phrases would be
helpful to let the defendant know what is going on.”

—anonymous letter to the committee

Equal access to the court also requires cross-cultural sensitivity on the part of judges,
attorneys and court personnel.  Letters and testimony reveal inconsistencies in
intercultural awareness:
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“I have seen several well-educated judges speak more loudly to non-
English-speaking defendants who are appearing with interpreters. 
The last time I checked, a non-English-speaking person did not
understand English any better when it was shouted at them!”

—anonymous letter to the committee

“My favorite interpreter was one who kept interrupting an interview to
explain that I was asking all the wrong questions because I didn’t
understand what the words meant to the defendant due to cultural
differences.  He did a great deal to educate me.”

—anonymous letter to the committee

Cross-cultural training of nonminorities can improve conditions for non-English-
speaking minorities.  However, the simple presence of bilingual and bicultural judges
and court personnel would make the courthouse a more welcome environment for the
non-English speaker.

“I think the major part of the solution is ethnic diversity in court
personnel.  When I took office there was no one in the building who
even spoke Spanish.”

—Pat Sullivan, District Attorney, 
Malheur County

“I work in District Court, Clackamas County.  There is a dire need for
Spanish-speaking court personnel.  We have an abundance of
Spanish clients that come to our counters or call on the phone and
no one can assist them with their questions.”

—anonymous letter to the committee

“I have seen arraignment and release hearings continued until the
following day because the defendant was Spanish-speaking and no
one in the courtroom could speak Spanish.  I can understand this
type of situation with a less common foreign language or in a more
rural country.  However, this should never be the case for a Spanish-
speaking person in the Portland Metro area.”

—anonymous letter to the committee

The words of one letter writer expressed the frustrations of many.

“In a time when our communities are becoming more ethnically
diverse, I believe there is a need for court personnel to be able to
communicate with minority litigants.  It is difficult to assist anyone
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through the maze of the court system when you cannot effectively
communicate.

During my employment I have not witnessed intentional prejudice,
but I am concerned that the language barrier itself creates room for
error.”

People’s lives are affected by their experience with the legal system.  It is fundamental
to a democratic society that all litigants understand the process.  Every lawyer should
be sensitive to his or her responsibility of informing non-English-speaking clients about
our legal system.

Interpreters, Minorities and the Courts

Findings

1. The number of non-English-speaking litigants is rising at a rapid rate.

2. Significant numbers of non-English-speaking litigants are disadvantaged because
they cannot understand the court system and its decisions.

3. Interpreters are often not available in offices that are associated with the court
system.  For instance, few probation offices, drug and alcohol programs, and other
treatment programs have bilingual resources.  At times, interpreters are not readily
available in the courtroom itself.

4. A strong perception exists in the non-English-speaking community that many
interpreters are not trained or are undertrained.  Sometimes court staff, friends or
relatives with inadequate language translation skills are used in an attempt to “get
by” when a qualified interpreter is not present.

5. No statewide system is in place to train, license or regulate court interpreters.

6. Qualified court-appointed interpreters, who currently earn $25 per hour, are
underpaid, considering the skill required for their work and its importance to the
impartial administration of justice.

7. Simultaneous interpretation of oral testimony requires a high level of training and
skill.  Mere proficiency in a foreign language, in and of itself, does not qualify one
to interpret in-court testimony from that language or to that language.

8. The bar, courts and attorneys must give greater consideration to the
communication problems of non-English-speaking litigants and must understand
that even excellent interpretation does not obviate many of the problems that arise
because of cultural or class differences.
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9. In a courtroom, not only is it essential that the interpreter understand his or her
role; it is also essential that all persons in the courtroom understand the
interpreter’s role.

Recommendations

Recommendation Number 2-1

We recommend that the Judicial Department prepare an explanation of the

court system  and court process, drafted in simple format and language, to

be made available to the public.  This document should address essential

issues including, but not limited to: the function and organization of the

court system, the role and responsibilities of court litigants, interpreters

and other participants, and appeal procedures.  This document should be

translated into the foreign languages most frequently spoken in O regon. 

There should be a civil law version of this document as well as a criminal

law version.  The document is not expected to provide legal advice, but to

highlight what a litigant can expect during the court process.

The Judicial Department should also prepare foreign language videotapes

providing similar information.

Estimated date for implementation to be completed: July 1, 1995.

Estimated cost of implementation: Unknown.

Persons responsible: State Court Administrator with assistance of bench and bar.

Recommendation Number 2-2

Commonly used court forms should be translated into  other languages. 

Small claims petitions, restraining order applications, forcible entry and

detainer (FED) notices, plea petitions, diversion agreements, mediation

documents and other forms to be determined by the State Court

Administrator should be available not only in English, but also should be

available  in the foreign languages most commonly spoken in Oregon.  All

commonly used forms should include a question as to whether an

interpreter is needed.

In counties with a significant minority population, trial court administrators

should post signs in appropriate foreign languages.
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Note: The task force believes that this recommendation can be accomplished without
amending ORS 1.150.  If there is doubt on this point, ORS 1.150 should be amended to
permit the use of non-English forms.

Estimated date for implementation to be completed: January 1, 1996.

Estimated cost of implementation: Unknown.

Persons responsible: State Court Administrator, assisted by local court staff , court
interpreters and bilingual attorneys.

Recommendation Number 2-3

Trial courts should:

a. Increase the number of bilingual and bicultural court personnel who

have contact with the public;

b. Through a personnel plan, provide financial incentives to employees

who speak a second language and are called upon to use that language

in dealing with the public;

c. For employees and judges who are willing to take foreign language

courses, pay the tuition for the courses, if the language skills that are

learned can be used at work;

d. Actively recruit bilingua l court personnel;

e. Annually monitor and report on the status of the effort.

Estimated date for implementation to be completed: Put plans in place by July 1, 1995,
with pay enhancement.  Recruitment and cross-cultural diversity training should be
ongoing.
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Estimated cost of implementation: Unknown.

Persons responsible: Local trial court administrators, State Court Administrator.

Recommendation Number 2-4

The Chief Justice and State Court Administrator should forthw ith

implement 1993 O regon Laws, chapter 687.  The Chief Justice or State

Court Administrator should forthwith appoint a comm ittee to draft the court

interpreters code of ethics.  This same committee should also recommend

testing, certification and oversight procedures regarding court interpreter

qualifications.  We recommend that the code of ethics be modeled after that

used by the Registry for the Deaf or the Washington State Code of Conduct

for interpreters.

Estimated date for implementation to be completed: Committee appointed by
September 1, 1994; ethics code completed by March 1, 1995; implementation of
Chapter 687 by December 31, 1995.

Estimated cost of implementation: Unknown.

Recommendation Number 2-5

Certified interpreter fees should be raised from $25 to $32.50 per hour.

Estimated date for implementation to be completed: July 1, 1995.

Estimated cost of implementation: $342,415 per year.

Person responsible: State Court Administrator.

Recommendation Number 2-6

A uniform trial court jury instruction should be drafted regarding

interpreted testimony.  The language of this jury instruction might be as

follows:

“All parties and witnesses testifying in open court have the

right to have their testimony articulated and  heard.  You are

about to hear a trial in which one or more of the parties or

witnesses do not speak English.  Those parties or

witnesses will be assisted by a court interpreter.  The



-18-

interpreter is neutral.  The interpreter has the responsibility

to translate from English to another language, or from

another language to English, truly and accurately to the

best of the court interpreter’s ability and training.

“You must evaluate interpreted testimony in the same

manner as you would any other testimony.  That is, you

must not give interpreted testimony any greater or lesser

weight than if such testimony was not interpreted.  Neither

shall you give greater or lesser weight to interpreted

testimony based on your conclusions, if any, regarding the

degree of English proficiency that the interpreted party or

witness has.”

In appropriate cases, this jury instruction should be given after the jury has

been impaneled and before testimony is taken.

Estimated date for implementation to be completed: March 1, 1995.

Estimated cost of implementation: Minimal.

Persons responsible: Oregon State Bar Committee on Jury Instructions.

Recommendation Number 2-7

Governmental agencies should provide interpreters in administrative

proceedings.

Estimated date for implementation to be completed: January 1, 1996.

Estimated cost of implementation: Unknown.

Persons responsible: Executive Department, local governments, Legislative Assembly.
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Recommendation Number 2-8

Interpreters should be provided in all court proceedings, including court-

supervised arbitration and mediation.

Estimated date for implementation to be completed: January 1, 1996.

Estimated cost of implementation: Unknown.
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Chapter 3

Minorities Working in Oregon Courts

The Supreme Court charged the task force to “collect demographic information on
lawyers, judges, court officials, [and] other court personnel.”  The task force undertook
the task of ascertaining the racial and ethnic makeup of the judiciary and Judicial
Department staff and analyzing job classifications in each Judicial District and the state
Judicial Department.  If the task force found the racial and ethnic makeup of the
judiciary and court staff not representative of the communities they serve, it was asked
to determine: (a) what effect this may have on employees working within the Judicial
Department and (b) whether this affects how minorities are treated by Judicial
Department employees.

Importance of Having a Diverse Work Force

Minorities who appear in Oregon courts often feel like foreigners in their own court
system.  This perception was stated again and again at task force hearings across the
state.  Even if it could be assumed that most nonminority judges, lawyers, and court
staff make every effort to see that justice is administered fairly, rulings will not be
accepted as fair if minorities believe the system is skewed against them.

In most courthouses in this state, almost all, if not all, of the personnel are monolingual,
monocultural, and nonminority.  (See Appendix 3, Oregon Judicial Department
Affirmative Action Plan, Utilization Analysis, Summary of Findings, EEO Category: all
positions.)  This is true even in courthouses in communities that have significant
minority populations.  It is difficult for minorities as well as other citizens to perceive the
system as fair and not racially biased when its work force is not representative of the
community.  The “us versus them” mind-set is reinforced.

A judiciary and court staff that is racially and culturally diverse and whose members
have a knowledge of non-English languages common in the community would increase
the likelihood of effective access to the courts for all members of society.  A diverse
courthouse would be less intimidating to a minority litigant than one that is monoracial,
monocultural and monolingual.  This is especially true for someone who is both a racial
minority and non-English-speaking person.

Consider the barriers a monoracial and monolingual courthouse presents to a non-
English-speaking minority who, for example, seeks a restraining order.  He or she may
have been advised by the police after a domestic dispute to obtain the restraining order. 
The abuse victim goes to the courthouse where all employees he or she sees are
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nonminority, no one speaks his or her language, all of the forms are in English, no
interpreters are available to help, and the judge asked to sign the order speaks only
English.  This problem was emphasized at a task force hearing by the police chief of a
city with a large minority and non-English-speaking population.  It was also confirmed in
interviews with employees of cultural centers and domestic violence shelters.  The
barriers are so extreme that non-English-speaking minority abuse victims rarely seek
restraining orders.

A racially diverse courthouse work force would increase the likelihood that people will
be treated fairly and without bias.  Having daily contact with people of diverse cultural
backgrounds increases the understanding of these cultures by all of the work force. 
Increased understanding fosters fairness.

Lack of diversity among Oregon’s judges and court administrators may have a negative
“trickle-down” effect that discourages a diverse and bias-free judicial system.  Judges
and administrators exercise authority and determine or recommend policy.  Changes in
workplace attitude are more likely to occur when people experience diversity on a day-
to-day basis.  The absence of diversity “at the top” suggests that the judicial system will
continue to be nondiverse and racially biased unless steps are taken to change the
judiciary and judicial administration.  The task force believes that many persons in the
judicial system lack an understanding of the benefits of a diverse work force.

The Judicial Department Affirmative Action Plan

We are respectfully, but strongly, critical of the Judicial Department’s Affirmative Action
Plan.  The plan states:

“The goal of the Judicial Department is to have an employee work
force which is at least equal to the Oregon Labor Force in terms of
the representation of women and minorities.”

The task force applauds this goal.  But that goal is only the first of many steps
necessary to achieve a work force that truly is culturally diverse and serves a culturally
diverse population.  Granted, numerical parity seems to be the goal of federal
affirmative action laws.  But merely achieving numerical parity does little to address
biases that already exist among nonminorities in a work force.

For example, changing a work force that is 100 percent nonminority to a work force that
is 90 percent nonminority and 10 percent minority would still leave 90 percent of the
work force with the biases and prejudices that pre-existed numerical parity.  One writer
succinctly put it, “Affirmative action gets the new fuel into the tank, the new people
through the front door.  Something else will have to get them into the driver’s seat.”3

By itself, racial parity achieves only arithmetic racial parity.  The true and ultimate goal
of an affirmative action program must be to increase the understanding of all races and
ethnic groups in the workplace, to increase the appreciation of one for the other, to
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achieve a society in which no race, no culture, is dominant other than in a numerical
sense.  The goal is to achieve a heterogeneous culture, one in which racial prejudice
and bias, overt or covert, intended or unintended, no longer exists.

How can this be achieved? By education, education and more education.  By education
of judges and staff to make them aware of, and sensitive to, the manifold ways in which
bias or lack of cross-cultural understanding creeps into conduct.  This is the direction
that the Judicial Department should be taking.  (And by education, education and more
education of others—juvenile counselors, corrections personnel, indeed, all persons
whose work brings them in contact with the justice system.)

This problem is not unique.  The private sector of American society recognizes and is
addressing this very problem.  The cover article of the January 31, 1994, issue of
Business Week, pages 50–55, discusses what companies should do and what
companies should avoid in “taking adversity out of the workplace.”  These quotations
are alike relevant to the Judicial Department, indeed, to all government.

“For some companies, diversity simply means affirmative action.  But
at others such as IBM, Corning, and Honeywell, it’s part of a broader
effort to change the corporate culture…[C]ompanies are linking
diversity more closely to business objectives—and holding managers
accountable for meeting them.  The goal: to create a culture that
enables all employees to contribute their full potential to the
company’s success.”

The article also contains a list of “what companies should avoid,” including this one:

“[Avoid] agitating employees with one-shot sensitivity workshops
and seminars that stir up emotions by pitting different groups against
each other.  Favor ongoing training programs that seek not only to
educate workers about ethnic, racial, and cultural differences but
also seek to change the company’s culture.”

Employment of Minorities in the Courts

Findings

1. The racial/ethnic composition of the judiciary is not representative of the
populations served by the courts.

Of 172 judges in the judicial system, only four are minorities, none of whom are
minority women.  Members of the bar should encourage minority lawyers to
become judges.
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2. The proportion of racial/ethnic minorities serving as nonjudicial court employees is
not representative of the populations served.4

3. Racial/ethnic minorities are under-represented in all nonjudicial court positions.

4. To the extent that minorities are represented in nonjudicial court positions, they are
concentrated in office/clerical positions.

5. Few minorities are on judges’ staffs.

6. No minority court administrators are employed in the state.

7. No comprehensive programs implemented by the Judicial Department or by
individual judicial districts specifically aim to increase minority representation in
nonjudicial court positions through specific policies and procedures.

8. Of the 49 statewide positions in the executive, administrative and managerial court
staff categories, none is filled by a minority.  Moreover, several large Oregon
counties have either no minorities or a limited minority representation in court
administrative support categories.

Number of Minorities Available and
On-Staff in Oregon Courts by County

County Number of Percentage Minority Labor   Number of
 Positions        Force Availability Minority Hires

Benton 18   7.2% 0
Clackamas 62   3.9 1
Coos 31   5.4 0
Douglas 36   4.2 0
Jackson 56   4.6 0
Jefferson   7 23.7 0
Lane 91   4.8 1
Linn 33   2.9 0
Yamhill 22   4.5 0

9. Findings regarding the lack of minority representation of nonjudicial employees are
even more disturbing when one considers that the Judicial Department goal
apparently intends to comply with federal Equal Employment Opportunity (EEO)
Guidelines based on 1990 census figures.  These figures are outdated, and do not
accurately reflect the population makeup of most counties.  Comparing 1990
census figures with current school enrollment figures shows a significant increase
in the minority population of the state since 1990.  For example, the 1990 Census
reported Oregon’s Hispanic population to be four percent of the population.  The
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Oregon Department of Education reported that 4.37 percent of children attending
school are Hispanic.  In only two years the school enrollment figure rose to 5.32
percent for the percentage of Hispanic children in school in October 1992, an
increase of more than 20 percent.  (The number of Hispanic children attending
school went from 21,200 in October 1990 to 27,115 in October 1992.)  This
increase is even more dramatic in some counties.  In Marion County, the number
of Hispanic children enrolled in school jumped from 3,859 in 1990 to 4,918 in 1992,
a 27 percent increase; in Washington County, the Hispanic school enrollment
figure jumped from 2,849 in 1990 to 3,912 in 1992, a 37 percent increase.

10. Substantial problems exist in communication between minorities and nonminorities
in the court system, irrespective of the language spoken.

A large percentage (64.1 percent) of all respondents to the main survey concluded
that court personnel have some difficulty communicating with minority witnesses or
litigants because of cultural differences that are not language-related.  A slightly
lower percentage (53.6 percent) of the same respondents believe that court
personnel sometimes stereotype minority witnesses or litigants because of their
race or ethnicity.  (See Appendix 1.)

The response of minority respondents is even more dramatic.  For example, 73.6
percent of minority respondents to the main survey believe that court personnel
have some difficulty communicating with minority witnesses or litigants because of
cultural differences not language-related.  Over 67.6 percent of minority
respondents also believe that court personnel sometimes stereotype minority
witnesses or litigants due to their race or ethnicity.

Such problems exist within most work forces that include minorities and
nonminorities.  Education of staff is the best way to address this problem.

11. Minority employees believe they are discriminated against in terms of
advancement opportunities and their treatment by judges, staff, attorneys and the
public.

This finding is based on personal interviews with a sampling of minority staff
members, survey results returned by Judicial Department employees, and
statements made by minority court employees at public hearings.

12. Support exists for cross-cultural diversity training in minority issues for all legal
personnel.

In response to the statement, “[S]ensitivity training in minority issues for all legal
personnel would help attain fair treatment for all within the court system,” 50
percent of all respondents to the survey agreed.  A recurring theme among those
testifying at task force hearings was the belief that cross-cultural diversity training
for judges and court employees would help to increase understanding and achieve
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fair treatment for those who work in the court system, and for those who come in
contact with the court system.  Ongoing cross-cultural training is the key.

Recommendations

Recommendation Number 3-1

Judicial selection committees should include the goal of achieving

racial/ethnic divers ity in the judiciary as one of the factors considered in

making judicial appointment recommendations to the Governor, and the

Governor should be encouraged to consider this factor in making judicial

appointments.  Members of the bar should develop a pool of qualified

minority judicial candidates.

Estimated date for implementation to be completed: January 1, 1995.

Estimated cost: None.

Recommendation Number 3-2

Presiding judges and administrators responsible for hiring and promoting

should give high priority to the goal of achieving rac ial/ethnic  diversity at all

levels of Judicial Department employment when making hiring and

promotion decisions.

Administrators and judges must be held accountable for failing to recruit,

hire or promote minorities.

The Judicial Department personnel office should have, as a performance

goal, a marketing plan to reach minority applicants.  All job openings

should be advertised in ways to reach minority applicants.

Estimated date for implementation to be completed: January 1, 1995.

Estimated cost: None.

Recommendation Number 3-3

Judges and administrators responsible for filling vacancies should be

trained in methods of attracting qualified minority employees, including
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methods of identifying a wider, more ethnically diverse app licant pool to

increase the num ber of minority applicants.  They should be more

aggressive in advertising and recruiting for qualified minority applicants for

managerial and supervisory positions.  Notice of job opportunities should

be made known as early as practicable.  The task force has been given

numerous suggestions: advertising in minority publications, posting job

announcements with various minority organizations (many have “job

banks”), and emphasizing a preference for otherwise qualified job

applicants who are bilingual.

Estimated date for implementation to be completed: January 1, 1995.

Estimated cost: Modest (training could be conducted at meetings regularly scheduled
for judges and administrators).

Recommendation Number 3-4

Judges, administrators and all court personnel must be convinced, through

education, of the need for and value of increasing the diversity of the work

force at all levels.  Diversity includes a message of inclusion rather than

exclusion and, once achieved, will bring a variety of perspectives of human

experiences, greater awareness and a more productive work force.

Estimated date for implementation to be completed: Ongoing; commencing no later
than January 1, 1995.

Cost of implementation: Modest, but ongoing (should be included in ongoing training of
judges and court personnel).
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Recommendation Number 3-5

Ongoing cross-cultural awareness training should be established for

judges and court staff, with the objectives of (1) creating an environment

where individual differences are valued, not merely tolerated, and (2)

creating a heterogeneous environment, rather than simply assimilating

minorities into a dominant majority work environment.

Estimated date for implementation to be completed: Ongoing; commencing no later
than January 1, 1995.

Cost of implementation: Unknown.

Recommendation Number 3-6

The Judicial Department should increase its efforts to train and attract

bilingual employees.  Suggestions include:

1. See Recommendation 3-2.

2. Hiring preference should be given to otherwise qualified bilingual

employees and applicants fluent in a language common to the

environs of the courthouse.

3. The Judicial Department should reimburse the cost of judges and

court personnel learning a second language that could be used at

work.

Estimated date for implementation to be completed: July 1, 1995.

Cost of implementation: Unknown.

Recommendation Number 3-7

Each court should appoint an ombudsperson w ho would investigate

complaints against staff relative to allegations of racial b ias.  The State

Court Administrator should appoint a person to act as a liaison between

management and staff concerning staff racial issues or  problems.  Periodic

reports should be made to the State Court Administrator and Chief Justice.
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Estimated date for implementation to be completed: January 1, 1995.

Cost of implementation: Minimal.

Note: The task force does not recommend creating a new position.  After receiving
training in cross-cultural diversity, one or more staff members—preferably
bilingual—could be appointed to hear and investigate complaints against court staff.  By
merely providing such access to dissatisfied persons, most complaints could be
resolved expeditiously, with a corresponding increase in confidence in the courts, both
by those using the courts and by those working in the courts.  Each courthouse should
post, in appropriate languages, notices advising persons of the availability of this
service.

Recommendation Number 3-8

The Chief Justice should appoint an om budsperson to investigate

complaints against judges and administrators relative to allegations of

racial bias.

Estimated date for implementation to be completed: January 1, 1995.

Cost of implementation: Minimal.

Recommendation Number 3-9

The success, or lack of success, of improving diversity in court staffing

must be monitored.  Specific goals and standards (in addition to numerical

goals)  should be developed  to measure whether diversity is being achieved. 

The Chief Justice and State Court Adm inistrator should monitor this

improvement (or lack thereof) at least annually to ensure that needed

diversity is achieved.  The monitoring should focus on equal opportunity

plans, recruiting minorities for the more responsible and m ore visible

positions, cross-cultural diversity training, and the development of

standards to assess progress other than on a purely numerical basis.

We recognize that developm ent of non-numerical standards to evaluate

success is a difficult challenge.  But Oregon can be a leader in developing

standards to evaluate the success of what we might call “Phase 2” of the

affirmative action program—developing a unitary work force that is

culturally diverse in thought and action as well as diverse in race and

ethnicity.

Estimated date for implementation to be completed: January 1, 1996.
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Cost of implementation: Unknown.

Recommendation Number 3-10

The Suprem e Court, Chief Justice and State Court Administrator should

adopt a canon for judges and administrative rules for  staff that  would

prohibit discriminatory conduct.  The judicial canon could be patterned

after the ABA Code of Judicial Conduct 3B(6) (which has not been adopted

in Oregon).  It provides:

“Judges, in proceedings before the court, shall refrain from

manifesting, by words or conduct, bias or prejudice based

upon race or ethnic origin, against parties, witnesses,

counsel or others.”

Estimated date for implementation to be completed: July 1, 1995.

Cost of implementation: Minimal.

Recommendation Number 3-11

Canon 2 of the Code of Judicial Conduct should be amended to provide:

“A judge should not engage in conduct, on or off the

bench, that reflects or implements bias on the basis of

race, sex, religion, ethnic or national origin, or sexual

orientation (including sexual harassment).”

See the Draft Report of the National Commission on Judicial Discipline and

Removal, 102–03 (June 19, 1993).

Estimated date for implementation to be completed: July 1, 1995.

Estimated cost of implementation: Minimal.
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Chapter 4

Minorities in Criminal Courts

The task force heard wide-ranging reports of racial and ethnic bias within the Oregon
criminal justice system.  Oral and written testimony identified instances of racism at
practically every stage in the process: from arrest and detention to charging decisions,
bail and pretrial release hearings, jury selection, plea negotiations, trial, judge and jury
deliberations, sentencing, imprisonment, and parole and probation decisions.  The
extent to which these reports reflect aberrant individual biases or deep-seated structural
or organizational prejudices is difficult to establish.  Statistical evidence suggests the
existence of “niches” within the system where bias exists.  Task force survey results are
not conclusive.  Still, the evidence that the task force received is too strong to ignore. 
There is, at the least, a significant perception, by both minorities and nonminorities, of
racism within the criminal justice system and that perception is, in many ways, every bit
as disturbing as statistical reality.5

Arrest and Detention

Findings

Strictly speaking, arrest and detention are matters that lie beyond the charge of the task
force.  Nevertheless, the sheer volume of comments to the task force regarding this
pre-judicial stage of the criminal justice process warrants recognition.  At virtually every
public hearing a substantial portion of the testimony—in some cases a majority of the
testimony—concerned racially discriminatory treatment by law enforcement officers. 
The complaints tended to fall into several categories.

First, a large number of witnesses complained of police stops, citations or arrests based
solely on the color of a person’s skin.  Hispanic witnesses, in particular, complained of
police action taken for the unwritten crime of “driving while Hispanic.”  One middle-aged
woman, for example, reported being stopped while driving her 1980 Cadillac through a
city.  When she asked why she had been stopped, she said the officer replied, “We
don’t see very many Hispanics driving Cadillacs.”

Second, witnesses complained of a lack of civility, or outright hostility, from law
enforcement officers for no apparent reason other than their color.  One witness
complained that his arresting officer refused to provide an interpreter to assist him in
responding to questioning.  According to that witness, the officer explained: “You’re in
America, not in Mexico.”
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Third, witnesses complained of the extent to which law enforcement officers appear
more inclined to use unreasonable force or deadly force against minorities than against
white suspects.

Arrest data compiled by the State of Oregon Law Enforcement Data System reveals a
disproportionately large number of minority arrests.  In 1992, for example, 9,739 African
Americans were arrested, representing 6.4 percent of all arrests.  Yet African
Americans account for only 1.6 percent of the state’s 1990 population.  Similarly, in
1992, 12,599 Hispanics were arrested, representing 8.3 percent of all arrests. 
Hispanics represented only 4 percent of the state’s 1990 population.  This
disproportionality in arrests is especially evident in particular counties.  In Multnomah
County, 1992 arrests of African Americans accounted for nearly 23 percent of the total,
while African Americans constitute only 5.9 percent of the county’s total population. 
See Tables 4-7 and 4-8 at the end of this chapter.

This data, however, does not necessarily demonstrate the existence of racial bias at the
arrest and detention phase.  It is possible that the figures merely reflect the fact that a
disproportionate number of persons of color are engaging in criminal activity, or that
more arrests are of persons from lower socio-economic classes, which are comprised
of a disproportionate number of persons of color, or that more police officers are being
deployed in areas with larger minority populations.  See generally A. Hacker, Two
Nations: Black and White, Separate, Hostile, Unequal 179–98 (1992).  Those
possibilities still may reflect racial bias, but of an entirely different sort.6

Insufficient data is available from which to draw hard conclusions concerning the extent
to which racial and ethnic bias affect arrest and detention decisions in Oregon. 
Nevertheless, the combination of the available data and hearing testimony concerning
instances of actual discriminatory treatment cannot be ignored.  Certainly, minorities
strongly perceive bias, and that perception undercuts the credibility and effectiveness of
law enforcement throughout the state.

Law enforcement agencies appear to be aware of the potential for racial and ethnic bias
in arrest and detention decisions.  The Oregon State Police has distributed information
to all officers concerning the need to be aware of cultural differences in law
enforcement work.  However, the task force knows of no consistent, mandatory,
formalized law enforcement officer training programs concerning cross-cultural
awareness.
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Recommendations

Recommendation Number 4-1

The Chief Justice should recom mend to the  Governor:

1. That all Oregon State Police officers be required to receive cross-

cultural awareness training, including training on the extent to which

cultural differences may be relevant in investigations and other law

enforcement activities;

2. That the Board on Public Safety Standards and Tra ining be required to

offer similar training as a prerequisite to certification.

Estimated date for implementation to be completed: July 1, 1994.

Estimated cost of implementation: Minimal.

Recommendation Number 4-2

All law enforcement agencies—state , county and city—should implement a

hiring program designed to attract minority and bilingual police officers.

Estimated date for implementation to be completed: July 1, 1995.

Estimated cost of implementation: Minimal.

Charging Decisions

Findings

In Oregon, the county prosecutor has the authority to determine whether to file charges
against an arrested person, what charges to file and what penalties to seek.  In
exercising that authority, the prosecutor is constrained by no statutes, rules or
regulations.  The prosecutor is constrained by the constitution and case law to make
those decisions in a nondiscriminatory manner.  However, the judiciary traditionally is
deferential to the discretion of the prosecutor in reviewing charging decisions for
possible unconstitutional bias.  See, e.g., U.S. v. Redondo Lemos, 955 F2d 1296, 1299
(9th Cir 1992).  This leaves the prosecutor in a singularly powerful position in the
criminal justice system.  His or her discretion is nearly total, leaving significant room for
potential abuse.



-33-

Research in other jurisdictions suggests that, in fact, racial and ethnic
minorities—particularly African Americans and Hispanics—are much more likely than
whites to be charged with felonies, especially if the victim is white.  See generally
Comment, Why Have You Singled Me Out? The Use of Prosecutorial Discretion for
Selective Prosecution, 67 Tulane L Rev 2293 (1993); Developments, Race and the
Criminal Process, 101 Harv L Rev 1472, 1525–32 (1988).  Decisions to seek the death
penalty have been shown to be especially suspect.  See McClesky v. Kemp, 481 US
279 (1987).

The task force knows of no such research concerning prosecutorial decision-making in
Oregon.  Many, if not most, counties do not maintain data on the variable of race in the
filing and disposition of cases.  Charging practices no doubt vary considerably from
county to county; no uniform charging guidelines exist at this time.  The Oregon District
Attorneys Association has been studying the possibility of producing uniform charging
guidelines, but none has been proposed or adopted to date.  Other jurisdictions have
operated under some form of uniform charging guidelines for as long as two decades. 
The California District Attorneys Association, for example, published the “Uniform Crime
Charging Standards” in 1974.  The most recent edition, published in 1989, lists as
“improper bases for charging” the race, religion, nationality, occupation, economic class
or political association of the charged person or position of the victim.

The task force heard testimony from a number of witnesses who believed that race was
a factor in prosecutorial charging decisions.  Witnesses testified that persons of color
are more likely to be charged with crimes than whites engaged in the same activities
and that persons of color are more likely to be charged with more serious crimes than
whites engaged in the same activities.  Witnesses also testified that the color of the
victim appears to be a factor taken into account by prosecutors: if the victim is white,
the prosecutor is more likely to charge than if the victim is not.  One prosecutor
acknowledged that she charged a disproportionately high number of Hispanics,
although she suggested that—as in the case of arrest data—that may be explained by
the fact that criminal behavior in her county is largely a function of low income,
unemployment and similar factors.  The task force is well aware of the limitations of
anecdotal testimony.  It is also aware of the importance of the prosecutor’s discretion in
making charging decisions.  Only the prosecutor is in a position to weigh the complex
set of variables—such as the severity of the crime, the strength of the evidence, the
likelihood of conviction—that go into determining the extent to which it is appropriate to
devote the state’s limited resources to enforcement of the law in a given case. 
Nevertheless, the task force considers unacceptable the nearly complete absence of
any limitations on the prosecutor’s charging authority.  The need for discretion, while
compelling, must be balanced against the potential for abuse.  The need to ensure that
the charging decision is free from racial and ethnic bias must be taken into account.

Recommendations

Recommendation Number 4-3
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District attorneys should be required to collect and report to the Criminal

Justice Council data on the variable of race in all charging decisions.

Estimated date for implementation to be completed: January 1, 1996.

Estimated cost of implementation: Unknown.

Recommendation Number 4-4

The legislature should direct the Criminal Justice Council to develop

uniform charging standards to be used by all prosecutors in Oregon.  The

uniform standards should be sufficiently detailed to provide meaningful

limits on prosecutorial discretion and to enable judicial review.  At a bare

minimum , they should specify that race, religion, nationality, gender,

occupation or economic class are improper bases for charging.  The

Criminal Justice Council should be directed to report biannually to the

legislature on the implementation of the standards.

Estimated date for implementation to be completed: July 1, 1995.

Estimated cost of implementation: Unknown.

Pretrial Release

Findings

Several witnesses testified that pretrial release decisions appear to be based on the
race of the defendant.  These witnesses complained that white defendants are more
likely to be released without bail, while minority defendants are more likely to held in
custody or subjected to bail requirements that are impossible for them to meet.  Others
complained that minority defendants are subjected to more careful scrutiny by the
courts than are nonminorities.  One lawyer, for example, mentioned a judge who often
requires Hispanic defendants’ employers to be notified of the defendants’ legal
problems while imposing no such requirement on white defendants.  Others complained
of implicitly discriminatory pretrial release criteria that unfairly discriminate against
migrant workers in particular.

Task force survey results based on the actual experience of the respondents are
consistent with those perceptions.  About half of the respondents (47.8 percent) said
that minority defendants are less likely than nonminority defendants to be released
without bail pending trial.  Similarly, a third of survey respondents felt that minority
defendants are more likely to have higher bail set for them.  Among minority
respondents to the survey, the percentage of those who believe that minorities are less
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likely to be released on their own recognizance is substantially higher (65.2 percent). 
Similarly, more minority survey respondents (55.5 percent) said that minority
defendants are likely to have higher bail set for them than nonminority defendants.

Little empirical data exists on the extent to which the race of a defendant influences
pretrial release decisions.  Oregon law prescribes a uniform procedure for making
pretrial release decisions.  The law directs that persons in custody who have a right to
be released7 are to be released on their own recognizance, subject to the “least
onerous” conditions likely to ensure later appearance, unless the application of
enumerated release criteria shows that release is unwarranted.  ORS 135.245(3). 
Those criteria include the defendant’s employment status and history, the defendant’s
financial condition, the nature and extent of family relationships with defendant, the past
and present residences of the defendant and any facts tending to indicate that the
defendant has “strong ties to the community.”  ORS 135.230(6).

The release criteria are, at least facially, race-neutral.  Some of the criteria, particularly
those relating to employment and income, have the potential for unfair application to
minority defendants, who tend to make up a disproportionately large percentage of the
unemployed or lower economic classes.  For example, even when bail for a Hispanic
migrant farm worker is set at the same level as bail for a nonminority defendant, the
migrant worker may rarely be able to post that amount.  However, nothing in the release
law gives these factors any particular prominence, and they are subject to the general
statutory commission to impose the “least onerous” conditions that are likely to ensure
appearance.

Recommendations

Recommendation Number 4-5

The Chief Justice should require trial judges, in rendering pretrial release

decisions, to use uniform forms that include the race of defendants.

Estimated date for implementation to be completed: July 1, 1995.

Estimated cost of implementation: Minimal.

Recommendation Number 4-6

The legislature should direct the Criminal Justice Council to study and

report the extent to which the race of a defendant affects  the outcome of a

pretrial release decision, either in the decision whether to release on

personal recognizance or in the conditions of release.
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Estimated date for implementation to be completed: January 1, 1995.

Estimated cost of implementation: Unknown.

Recommendation Number 4-7

The Chief Justice should propose that ORS 135.230(6) be amended to

include the  following  as a “release criterion”: “ the defendant’s ability to

provide cash, stocks, bonds or real property to secure a promise to appear

in court.”

Estimated date for implementation to be completed: July 1, 1995.

Estimated cost of implementation: Minimal.

Plea Negotiations

Findings

The task force heard frequently from minority witnesses that they had been “pushed”
into accepting plea negotiations rather than exercising their right to trials.  A number of
witnesses suggested that it is more common for minority defendants than nonminority
defendants to be encouraged to take a plea.  The suggested reasons for this practice
include defense counsel’s assessment that minority defendants are more likely to be
convicted and that minorities are more difficult than nonminorities to defend, particularly
when language barriers exist.

Slightly more than a third of all respondents to the task force survey concurred in the
perception that minority defendants are more frequently advised to plead guilty.  Of the
minority respondents, however, 57.4 percent believed that minority defendants are
more often advised to take a plea bargain, and 61.8 percent believed that minority
defendants are given less than adequate explanations of court proceedings than
similarly situated nonminority defendants.  To the contrary, felony plea rates data do not
appear to substantiate the reported perception.  The Criminal Justice Council reports a
breakdown of 1991 felony plea rates by race as follows (from 9,602 cases statewide):

Table 4-1

Felony guilty plea rates by race/ethnic group

Race/ethnic group Percentage of guilty pleas
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White 90%

African American 87

Native American 83

Hispanic 88

Asian 82

This data suggests that minorities do not enter felony guilty pleas more often than do
nonminorities.  The data does not, however, address the question whether minority
defendants are less likely than nonminority defendants to be given adequate
explanations of the consequences of the negotiated plea arrangement.  Post-hearing
complaints that a minority did not understand the consequences of his or her guilty plea
are, in fact, not uncommon.  See, e.g., Keeney v. Tamayo-Reyes, 118 L Ed 2d 318
(1992)  (Hispanic habeas petitioner complained that he did not understand that by
pleading guilty he would lose his right to jury trial).

Conduct of Trial

Findings

The behavior of judges, juries and lawyers in the courtroom also was the subject of
testimony before the task force.  Witnesses complained that judges and juries begin the
trial process with built-in biases against the credibility of minority witnesses and parties. 
Others expressed concern that judges and juries simply do not understand differences
in demeanor that may be attributable to cultural differences and not to truthfulness.  A
number of witnesses, for example, asserted that judges and juries are likely to draw
adverse inferences from an Asian or Hispanic witness who fails to make eye contact
with anyone in the courtroom, when that behavior may more accurately be seen as a
cultural sign of respect.8  The task force heard testimony about judges who refused to
let witnesses speak in court because of the witnesses’ inability to speak English.  The
task force also heard numerous anecdotes concerning comments of both court and
counsel that reflect, at best, insensitivity and, at worst, outright hostility to minorities in
the courtroom.

Even seemingly inoffensive references to race are problematic.  For example, the
Oregon Court of Appeals recently, in reciting the facts of a case, stated that “[o]ne
witness testified that Osiris and a taller, younger, black man had approached Gonzales
and demanded drugs, then money.”  State v. Taylor, 125 Or App 636, 638, 866 P2d
504 (1994) (emphasis added).  This reference was not necessary to the decision in the
case.  The court simply could have described the defendant as “a taller, younger man”
without affecting the analysis and resolution of the case.  References to race, when not
directly relevant to the resolution of a case, are dangerous because they perpetuate,
and can exploit, the stereotype that minorities are likely to commit crimes.
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Task force survey results indicate that a vast majority of respondents have either
“never” or “rarely” observed any disrespect or discourtesy toward minority witnesses or
litigants.  Nevertheless, a significant number of respondents said they have observed
such behavior.  Of the minority survey respondents, for example, 10.1 percent said that
court personnel “usually” stereotyped minority witnesses or litigants.  More than a third
(37.7 percent) of the minority respondents also complained of having seen racial or
ethnic “stereotyping” in the courtroom “sometimes” or “often.”  Of related concern is a
perception that court personnel do not communicate well with minorities.  Approximately
a third of all survey respondents indicated that they had “sometimes” or “often”
observed court personnel, judges or lawyers having difficulty communicating with
minority witnesses or litigants due to cultural differences.  The figure is substantially
higher (52.8 percent) among minority respondents.

Hard data on the extent to which racial or ethnic bias invades the courtroom is difficult
to come by.  Many instances of appeals to racial or ethnic prejudices in courts around
the nation have been catalogued in Johnson, Racial Imagery in Criminal Cases, 67
Tulane L Rev 1739 (1993).  Empirical studies suggest that white jurors have more
trouble distinguishing African-American faces than white faces and that white jurors
tend to assume less favorable characteristics of African-American witnesses and
defendants.  Id. at 1639–40 (citing studies).  The task force knows of no such studies of
Oregon juries or Oregon courtroom conduct.

The task force recommends amendments in the canons of judicial conduct and ongoing
cross-cultural training to address these problems.  See recommendations in Chapter 3.

Recommendation Number 4-8

Judges should  be aware of racial stereotypes lurking beneath references to

race.  Accordingly, judges should refer to race only when necessary to the

disposition of the case.
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Sentencing

Findings

The task force heard testimony that minorities are likely to receive greater sentences
than nonminorities upon conviction of the same offenses.  One lawyer complained that
Hispanics may be denied optional probation because they fail to satisfy regulations that
require that “a treatment program is available” when no such treatment programs for
non-English speakers exists, particularly in sexual abuse cases.  Another submitted the
transcript of a case in which a judge meted out a tough sentence to provide a Hispanic
defendant “enough incentive to stay where he belongs and, in essence, stay out of this
country.”  The perception appears to be particularly widespread among minorities.  As
one minority witness stated: “If you’re a black man, you’re going to prison.”

A substantial number of task force survey respondents reported the same perception. 
A third of all respondents answered that minorities are more likely than similarly situated
nonminorities to receive a sentence of prison than probation.  Among minority
respondents that figure nearly doubled, with 60.1 percent believing that minority
defendants are more likely than nonminority defendants to receive prison sentences. 
Nearly half of the minority respondents (49.6 percent) felt that minority defendants are
more likely to receive a longer prison sentence.

Oregon is one of more than a dozen states that have adopted uniform sentencing
guidelines for all felony crimes.  Developed by the Oregon Criminal Justice Council, the
sentencing guidelines were approved by the 1989 Legislative Assembly and apply to all
crimes committed on or after November 1, 1989.  One of the purposes of the guidelines
is to achieve sentence uniformity and promote sentencing decisions that are racially
neutral.

The sentencing guidelines set presumptive sentences for convicted felons based on the
seriousness of the crime and the offender’s criminal history.  The presumptive
sentences are stated graphically in a two-dimensional grid, with one axis ranking crime
seriousness and the other ranking criminal history.  Judges are permitted to depart from
the presumptive sentence and impose a sentence more (an “upward departure”) or less
(a “downward departure”) severe than the presumptive sentence upon a finding that
there are substantial and compelling reasons for the departure.

The extent to which the administration of the sentencing guidelines has resulted in
more uniform sentencing practices has been monitored by the Sentencing Guidelines
Board.  The most recent report of the board, Third Year Report on Implementation of
Sentencing Guidelines 1992, analyzes the sentencing of 12,354 felons during calendar
year 1992.  It reveals that, after three years of guidelines implementation, racial
disparity, although considerably reduced, continues to exist in sentencing decisions,
particularly where judges retain discretion to depart from presumptive sentences set by
the guidelines.
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The Third Year Report finds that the 1992 imprisonment rate varied significantly by
race:

Table 4-2

Offenders sentenced to prison by race/ethnic group

Race/ethnic group Percentage sentenced to prison

White 16.7%

Hispanic 22.1

African American 27.2

Native American 20.1

Asian 25.0

The Third Year Report notes that the disparity in imprisonment rate is most likely a
result of higher presumptive imprisonment sentences required by the guidelines, which
are occasioned by minority convictions of more serious crimes and more serious
criminal history records.  The Third Year Report adds that some of the disparity is a
function of judges’ decisions to depart from the guidelines.  Those departure decisions
fall into two general categories: “dispositional” departures and “durational” departures.

Dispositional departures occur when the presumptive sentence is prison and the
offender is sentenced to probation (a “downward” dispositional departure) or vice-versa
(an “upward” dispositional departure).  The Third Year Report shows that, statewide,
minorities had an upward dispositional departure rate almost double that of whites. 
According to the Third Year Report, minority offenders tend to have more serious
criminal histories than white offenders and those with more serious criminal histories
tend to have higher upward dispositional departure rates.  Controlling for criminal
history, the Sentencing Guidelines Board found no racial disparity in 1992 upward
dispositional departure rates, with the exception of drug offenders with no or one prior
adult felony drug conviction.  Within that group, the board found Hispanic offenders had
an upward dispositional departure rate of 4.6 percent, while the rate for African-
American offenders was 1.9 percent, and the rate for white offenders was 0.4 percent.

The Third Year Report also reveals some disparities in downward dispositional
departures.  In Multnomah County, where 58 percent of the state’s minority felons are
sentenced, racial disparity in downward dispositional departure rates was deemed
statistically significant.  The rate for white offenders totaled 22 percent, while the rates
for Hispanic and African-American offenders were only 10.3 percent and 15.8 percent
respectively.9

Departures may also be “durational.”  Such departures occur when the judge imposes a
prison sentence that is longer (an upward durational departure) or shorter (a downward
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durational departure) than the range that is specified by the guidelines grid as the
presumptive sentence.  The Sentencing Guidelines Board found that, with the
exception of one category of offenders, there is no statistically significant racial disparity
in the imposition of durational departures.  The single exception is the category of drug
offenders sentenced in counties other than Multnomah, where Hispanics were found to
be more likely to be sentenced to an upward durational departure.  In that category of
offenders, 11 percent of Hispanics received upward durational departure sentences,
while none of the whites received such sentences.

A final category of sentences analyzed for possible racial disparities involves sentences
of imprisonment where optional probation is included in the presumptive sentence.  The
bulk of offenders eligible for optional probation are classified in a single grid block (8-I). 
The Third Year Report indicates that in these cases, whites received probation 77
percent of the time, Hispanics 41 percent of the time, and African Americans 54 percent
of the time.  Particularly in the category of drug offenders, Hispanics appear to be
offered probation significantly less than any other racial group.  According to the Third
Year Report, in such cases, white offenders were sentenced to probation 77 percent of
the time, African Americans 71 percent of the time, and Hispanics only 29 percent of
the time.

In sum, the Sentencing Guidelines Board’s annual report establishes that, although
racial disparity has been reduced significantly, it still exists under the state’s sentencing
guidelines.  That disparity appears to be more pronounced when judges retain
discretion to depart from the presumptive sentences contained in the grid.  In such
cases, Hispanic offenders appear to be treated more severely than African-American
offenders, and African-American offenders more severely than white offenders.

Although, as the Sentencing Guidelines Board points out, a substantial amount of the
racial disparity may be explained by the fact that minority offenders tend to have more
serious criminal histories than white offenders, that explanation fails to take into
account the possibility that racism may, in some measure, account for those more
serious criminal histories.  To the extent that is so, implementation of the guidelines
simply has perpetuated the effects of that racism in subsequent cases.  A number of
witnesses recommended limiting the use of criminal histories that pre-date the
implementation of the sentencing guidelines to ameliorate the possibility that racism
affected prior convictions and sentences.

The task force also notes that obtaining explanations for departures is complicated by
the unavailability of the judges’ stated reasons.  Although judges are required to state
their reasons on the record, that information is not readily available without ordering a
transcript in each case.  The guidelines reporting form submitted by the court in each
case records only a few categories of bases for departure decisions, and those
categories are too broad to provide any meaningful explanations.  For example, the
explanation of “persistent involvement” and “other” account for most departures.  It is
not possible, after the fact, to determine what either of these means.
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The task force also heard complaints that not all counties are reporting sentencing
decisions as required while others are reporting only partially.  This, too, hampers the
ability of the Sentencing Guidelines Board and others to evaluate the effectiveness of
implementation of the guidelines, and possibly unfairly skews the results that are
reported.

A recent audit of Multnomah County sentencing shows significant differences in
decisions to impose jail sentences in drug cases involving Hispanic and white offenders
with little or no criminal record.  Of the Hispanics in that category, 74 percent were
sentenced to jail; of the whites, only 35 percent.

The disparity in the use of jail sentences decreases as criminal history increases.  In the
case of Hispanics and whites with prior nonperson felony records, 73 percent of the
Hispanics were sentenced to jail, while 53 percent of the whites were sent to jail.  In the
case of Hispanics and whites with prior person felonies, 75 percent of the Hispanic
offenders were sentenced to jail, compared to 68 percent of white offenders with similar
histories.

Interpretation of the data is complicated somewhat by the fact that Hispanic offenders
who are illegal immigrants are generally sentenced to jail because probation is
considered an illegal sentence for such persons.

Recommendations

Recommendation Number 4-9

The Chief Justice should require trial judges to use a uniform judgment

form, or other uniform form, that includes the defendant’s race and that

states specifically the reasons for a departure (in those instances in which

a departure sentence is imposed) from a presumptive sentence applicable

under the guidelines.

Estimated date for implementation to be completed: July 1, 1995.

Estimated cost of implementation: Minimal.
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Recommendation Number 4-10

Because some counties have not been reporting as required, all counties

should be required to submit sentencing guidelines reports timely and in a

complete manner.

Estimated date for implementation to be completed: July 1, 1995.

Estimated cost of implementation: Minimal.

Recommendation Number 4-11

The Sentencing Guidelines Board should again consider amendments to

the sentencing guidelines that establish a five-year sunset period for

consideration of prior criminal h istory.

Estimated date for implementation to be completed: July 1, 1995.

Estimated cost of implementation: Minimal.

Recommendation Number 4-12

Because of the immense help that its statistics have been to this task force,

and because it is imperative that such statistics be available in the future,

the Criminal Justice Council should continue to study and report on racial

disparities in sentencing.

Estimated date for implementation to be completed: Not applicable.

Estimated cost of implementation: Unknown.

Imprisonment, Parole and Probation

Findings

Although imprisonment, parole and probation are beyond the charge of the task force,
sufficient testimony was received to warrant comment.  The task force heard testimony
from a number of witnesses, including inmates at the Oregon State Penitentiary (OSP)
and the Oregon Women’s Correctional Center, that “racism is alive and well” within
Oregon’s corrections system.  Some witnesses stated that the existence of a
disproportionately large number of minority inmates in corrections institutions evidences
racism in the criminal justice system.  Others complained that “your skin color, your
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accent, and the money in your pocket will determine how you are treated.”  African-
American inmates complained that they are unfairly assumed to be members of gangs
solely because of their color, which adversely affects their chances for early release.  A
number of inmates objected to discrimination against minorities in the availability of 
vocational training.  Others complained about the small number of minorities on staff. 
Still others complained that persons who perform psychological evaluations are
nonminorities, and lack sensitivity to the minority defendant’s cultural background.

Offender population statistics reveal a disproportionately high percentage of minorities
subject to Department of Corrections supervision in one form or another.  For example,
although African Americans make up only 1.6 percent of the state’s total population,
they make up 7.6 percent of those persons in custody or supervised by the Department
of Corrections.  The breakdown of the population of offenders in the 12 correctional
institutions located around the state is as follows:

Table 4-3

Population of offenders in correctional institutions
by race/ethnic group

Race/ethnic group Institution population Statewide population
percentage      percentage (1990 census)

White 72.8%       92.8%

African American 13.5 1.61

Hispanic 10.5 4.0

Native American   1.9 1.33

Asian   1.2 2.42
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The breakdown of the population of those offenders in community services is similar:

Table 4-4

Population of offenders in community services
by race/ethnic group

Race/ethnic group Community services Statewide population 
      population percentage      percentage (1990 census)

White 81.1% 92.8%

African American   9.4   1.61

Hispanic   6.5   4.0

Native American   1.5   1.33

Asian   0.7   2.42

In both cases, all minorities except Asians are over-represented, and nonminorities are
underrepresented.

Overrepresentation of minorities in the state’s corrections programs is to be expected,
given the disproportionately higher numbers of minorities who are arrested, charged,
prosecuted, convicted and sentenced to prison.  The number of minority offenders
subject to Department of Corrections supervision does not, in and of itself, demonstrate
racism in the corrections system.  However, some upward “creeping” appears in the
proportion of minorities within the criminal justice system.  Thus, while African
Americans represent 6.4 percent of all arrests, they make up 7.8 percent of the criminal
convictions and 13.2 percent of the prison population.  It is difficult to avoid the
conclusion that racial bias accounts for at least some of the cumulative increase in the
proportion of minorities.

Statistics concerning the availability of vocational training appear to bear out some of
the concerns expressed by inmates.  The breakdown of participants in vocational
training programs at OSP and Oregon State Correctional Institution (OSCI) is as
follows:



-46-

Table 4-5

Population of offenders in vocational training programs
at correctional institutions by race/ethnic group

   OSP OSCI
Race/ethnic group Percentage in  Total institutional   Percentage in   Total institutional

       vocational training   population percentage     vocational training   population percentage

White 87.67%     75.15%    75.0% 68.4%

African American   8.22     11.85    15.0 17.91

Hispanic   4.11       9.51      8.33   9.77

Native American   0.0       2.69      1.67   1.4

Asian   0.0       0.8      0.0   2.33

Thus, in both institutions, a disproportionately large percentage of participants in
vocational assistance are nonminorities, while the percentage of minority participants is
generally lower than the minority share of the prison population for all groups except
Asians.

Data on participation in educational programs reveals a very different distribution. 
Participation in Adult Basic Education (ABE) at OSP and OSCI, for example show the
following:

Table 4-6

Population of offenders in adult basic education (ABE)
at correctional institutions by race/ethnic group

OSP OSCI
Race/ethnic group Percentage Total institutional Percentage Total institutional

   in ABE       population percentage    in  ABE      population percentage

White  59.09% 75.15%  44.64% 68.4%

African American    9.09 11.85  23.21 17.91

Hispanic  27.27   9.51  27.68   9.77

Native American    2.27   2.69    0.89   1.4

Asian    2.27   0.80    3.57   2.33

There, African-American and Hispanic inmates participate in adult basic education at a
rate that exceeds the percentage of their prison population.  This is most likely a
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product of the educational background of offenders, i.e., the fact that white offenders
tend to come to prison with more education on the average than do minority offenders.

Inmate complaints that the Department of Corrections employs few minorities do not
appear to be borne out by the department’s own work force statistics.  According to its
work force analysis of August 11, 1993, the percentage of minorities working for the
department is slightly more than 11 percent.  However, the number of minorities at
management levels in the Department is quite low, particularly at institutions that house
large percentages of minority offenders.  That fact no doubt contributes to the
impression that the department employs too few minorities.

One final observation deserves mention.  At least since 1989, sentencing decisions
have been subject to uniform guidelines, but the same has never been true of parole
revocation decisions, or decisions to grant or deny institutional “earned time credits”
(which can reduce an offender’s prison term), and other prison and post-prison
supervision decisions.  These decisions should be monitored for consistency and
possible racial or ethnic bias.

Recommendations

Recommendation Number 4-13

The Department of Corrections and the Criminal Justice Council should be

required to monitor and report whether race, ethnicity or cultural

differences of inmates play a role in revocations of parole or post-prison

supervision or probation status or in administrative processes, such as

granting or denying earned time credits.

Estimated date for implementation to be completed: July 1, 1995.

Estimated cost of implementation: Unknown.

Recommendation Number 4-14

The Department of Corrections should examine the  requirements of inmate

participation in educational, vocational and treatm ent programs to

determine whether the entry requirements operate in a manner that

systematically disfavors any racial or ethnic group.

Estimated date for implementation to be completed: July 1, 1995.

Estimated cost of implementation: Unknown.
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Recommendation Number 4-15

The Department of Corrections should develop a program designed for
employees to enhance retention and promotional opportunities of minorities.

Estimated date for implementation to be completed: July 1, 1995.

Estimated cost of implementation: Unknown.

Table 4-8

State of Oregon 1990 census figures by race and county

Total Population composition by race/ethnicity Other
Population County White Black Indian Hispanic Asian Race

15,317 Baker    14,829      29    137    276      45        1

70,811 Benton    64,103    580    501 1,735 3,845      47

    278,850 Clackamas  263,965 1,107 1,824 7,129 4,723    102

33,301 Clatsop    31,756      99    361    648    419      18

37,557 Columbia    36,067      37    485    684    273      11

60,273 Coos    56,879    133 1,338 1,353    556      14

14,111 Crook    13,455      11    207    388      47        3

19,327 Curry    18,367      31    444    354    121      10

74,958 Deschutes    72,303      78    609 1,526    426      16

94,649 Douglas    90,196    140 1,428 2,225    629      31

  1,717 Gilliam      1,668        -      10      30        9        -

  7,853 Grant      7,595        6      86    152      14        -

  7,060 Harney      6,544        2    252    221      39        2

16,903 Hood River    13,628      36    186 2,752    284      17

    146,389 Jackson  136,957    319 1,722 5,949 1,386      56

13,676 Jefferson      9,590      20 2,551 1,448      62        5

62,649 Josephine    59,521    123    802 1,749    434      20

57,702 Klamath    51,704    352 2,202 2,984    442      18

  7,186 Lake      6,689        5    178    270      41        3

    282,912 Lane  265,391 2,040 3,017 6,852 5,419    193

38,889 Lincoln    36,962      63    926    598    329      11

91,227 Linn    87,081    171 1,001 2,177    765      32
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26,038 Malheur    19,839      63    177 5,155    783      21

    228,483 Marion  201,218 2,039 2,970       18,225 3,874    157

  7,625 Morrow      6,688        8      65    825      30        9

    583,887 Multnomah  497,700      34,415 6,122       18,390      26,626    634

49,541 Polk    45,145    192    704 2,802    653      45

  1,918 Sherman      1,853        -      24      28      13        -

21,570 Tillamook    20,765      38    231    374    154        8

59,249 Umatilla    51,303    350 1,746 5,307    503      40

23,598 Union    22,612      99    226    381    268      12

  6,911 Wallowa      6,738        6      31    113      23        -

21,683 Wasco    19,474      59    844 1,065    235        6

    311,554 Washington  280,239 1,986 1,575       14,401      13,190    163

  1,396 Wheeler      1,370        1      11      12        2        -

65,551 Yamhill    59,538    344    756 4,129    760      24

 2,842,321 State Total   2,579,732      44,982     35,749     112,707      67,422 1,729

Table 4-8

State of Oregon 1990 census percentages by race and county

Total Population composition by race/ethnicity
Population County White Black Indian Hispanic Asian

15,317 Baker 96.8 0.2   0.9   1.8 0.3

70,811 Benton 91.0 0.8   0.7   2.4 5.4

    278,850 Clackamas 94.7 0.4   0.7   2.6 1.7

33,301 Clatsop 95.3 0.3   1.1   2.0 1.3

37,557 Columbia 96.0 0.1   1.3   1.8 0.7

60,273 Coos 94.4 0.2   2.2   2.2 0.9

14,111 Crook 95.4 0.08   1.5   2.7 0.3

19,327 Curry 95.0 0.2   2.3   1.8 0.6

74,958 Deschutes 96.5 0.1   0.8   2.0 0.6

94,649 Douglas 95.3 0.2   1.5   2.4 0.7

  1,717 Gilliam 97.2  -   0.6   1.6 0.5

  7,853 Grant 96.7 0.08   1.1   1.9 0.2

  7,060 Harney 92.7 0.03   3.6   3.1 0.6
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16,903 Hood River 80.6 0.2   1.1 16.2 1.7

    146,389 Jackson 93.6 0.2   1.2   4.1 0.9

13,676 Jefferson 70.1 0.2 18.7 10.6 0.5

62,649 Josephine 95.0 0.2   1.3   2.8 0.7

57,702 Klamath 89.6 0.6   3.8   5.2 0.8

  7,186 Lake 93.0 0.07   2.5   3.8 0.6

    282,912 Lane 93.8 0.7   1.1   2.4 1.9

38,889 Lincoln 95.0 0.2   2.4   1.5 0.9

91,227 Linn 95.5 0.2   1.1   2.4 0.8

26,038 Malheur 76.2 0.2   0.7 19.8 3.0

    228,483 Marion 88.0 0.9   1.3   8.0 1.7

  7,625 Morrow 87.7 0.1   0.9 10.8 0.4

    583,887 Multnomah 85.2 5.9   1.1   3.2 4.6

49,541 Polk 91.1 0.4   1.4   5.7 1.3

  1,918 Sherman 96.6  -   1.3   1.5 0.7

21,570 Tillamook 96.3 0.2   1.1   1.7 0.7

59,249 Umatilla 86.6 0.6   3.0   9.0 0.9

 23,598 Union 95.8 0.4   1.0   1.6 1.1

  6,911 Wallowa 97.5 0.09   0.5   1.6 0.3

21,683 Wasco 89.8 0.3   3.9   4.9 1.1

    311,554 Washington 90.0 0.6   0.5   4.6 4.2

  1,396 Wheeler 98.1 0.07   0.8   0.9 0.1

65,551 Yamhill 90.8 0.5   1.2   6.3 1.2

 2,842,321 State Total 90.8 1.6   1.3   4.0 2.4

Table 4-9

State of Oregon arrest percentages by race and county 1992

Arrest Population composition by race/ethnicity
 Total County White Black Indian Hispanic Asian

      943 Baker   97.4   0.2   0.9   1.6  -

   2,851 Benton   90.2   4.2   0.2   3.2 2.3

   8,511 Clackamas   90.0   2.3   0.8   6.1 1.1

   2,761 Clatsop   94.7   1.2   0.3   3.5 0.4
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   2,177 Columbia   98.3   0.5   0.3   0.5 0.4

   4,337 Coos   97.0   0.4   0.3   2.1 0.2

      877 Crook 100.0    -    -    -  -

   1,006 Curry   99.1   0.2   0.3   0.2 0.2

   4,704 Deschutes   98.0   0.3   0.7   0.8  -

   6,200 Douglas   97.5   0.4   0.3   1.7 0.2

        32 Gilliam   96.7   3.1    -    -  -

      249 Grant   98.8   0.8   0.4    -  -

      178 Harney   92.1    -   7.3   0.6  -

   1,149 Hood River   73.5   0.7   1.0 24.5 0.4

 10,651 Jackson   90.2   1.5   0.8   7.1 0.5

   1,219 Jefferson   58.4   0.3 24.5 16.8 0.08

   2,873 Josephine   95.4   0.8   0.4   3.2 0.2

   2,016 Klamath   80.1   1.7   8.6   8.6 0.4

      316 Lake   91.8   1.3   1.6   4.8 0.6

 16,776 Lane   95.2   3.0   0.9   0.06 0.8

   2,896 Lincoln   96.8   0.5   1.7   0.4 0.7

   6,354 Linn   96.0   1.1   0.4   2.3 0.3

   1,731 Malheur   56.2   0.7   0.5 42.2 0.4

 12,121 Marion   73.7   3.2   1.9 20.1 1.1

      285 Morrow   92.0    -   0.7   7.4  -

 33,354 Multnomah   61.6 22.8   2.3 11.2 2.1

   2,494 Polk   78.9   1.4   1.8 17.4 0.6

        66 Sherman   87.9    -    - 12.1  -

   1,279 Tillamook   99.1    -   0.08   0.8 0.08

   3,127 Umatilla   76.4   0.4   3.1 19.9 0.2

   1,399 Union   94.3   1.4   0.9   2.6 0.8

      313 Wallowa   98.7    -   0.6   0.6 -

   1,372 Wasco   78.6   0.7   4.5 14.6 1.5

 11,220 Washington   82.3   3.6   0.3 11.4 2.4

        29 Wheeler 100.0    -    -    -  -

   3,371 Yamhill   86.4   0.4   0.4 12.6 0.3

 2,842,321 State Total   82.7   6.4   1.5   8.3 1.1
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Chapter 5

The Juvenile Justice System

The juvenile justice system is a distinct subsystem within the judicial system, marked by
a unique statutory and procedural framework and a discrete subject matter.  In the past
15 years the juvenile justice system, both nationally and locally, has received extensive
attention and has been the focus of research projects that have addressed, to various
extents, the perception of bias toward minority youth.  This state’s juvenile justice
system has recently been (and still is) the subject of a thorough analysis by the State
Commission on Children and Families, which is producing an extraordinarily helpful
body of information about the overrepresentation of minority youth in the system and
the treatment minorities receive.  The commission is now developing comprehensive
strategies to address its research results.

We begin by describing the unique features of the juvenile justice system.  This will be
followed by a brief summary of prior reviews of Multnomah County’s juvenile justice
system and a recent national report from the United States Department of Justice.  The
chapter then summarizes the results of the study by the State Commission on Children
and Families and the information gained from this task force’s hearing process and
survey.  Finally, we present the task force’s findings and recommendations.

A Brief Description of the System

The juvenile justice system consists of three primary, often interlinked, components: the
juvenile department of each county, Children’s Services Division (CSD), and the
juvenile court of each county.  When a child comes to the attention of the juvenile
system, generally by way of referral from some outside agency (e.g., a police agency,
school, hospital, etc.), a decision is initially made as to whether the juvenile department
or CSD is going to take primary responsibility.  If the issues involving the child are
strictly those of abuse or neglect (a “dependency” case), CSD will almost always be the
agency that initially involves itself with the child.  If there are no “dependency” issues,
the child is 12 years of age or older, and the child has engaged in “criminal” type
activity, then the case is considered a “delinquency” case and will most likely be
handled by the juvenile department.  When a very young child is involved in “criminal”
type behavior (e.g., firesetting), generally CSD will be the agency initially involved with
the child.  Many cases involve both dependency and delinquency issues (e.g., a
teenager comes to the attention of the police because of criminal activity, but it is also
learned that this child is living in an abusive household).  Responsibility for these hybrid
type cases can initially be given to either CSD or the juvenile department.
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When CSD or the juvenile department becomes involved with a child, a decision must
be made by the CSD caseworker or juvenile department counselor whether to handle
the case informally or to file a petition with the juvenile court.  That decision is based
primarily on the seriousness of the situation, and on whether there have been prior
referrals to CSD or the juvenile department.  It is also sometimes the case that after
working with a family and child for a period of time informally, a decision is made to file
a petition with the juvenile court because the family and/or child are not cooperative and
are not following through with recommendations.

The importance of family involvement in juvenile cases cannot be understated.  When a
child is brought to the attention of the juvenile justice system it is because of negative
(i.e., neglect or abuse) behavior of the family or negative (i.e., delinquent) behavior of
the child.  In either case it is important to work with both the child and the family to
correct the behavior.  As an example, when a child who has allegedly committed a
delinquent act is conditionally released to parents on “house arrest,” it is essential that
the parents understand the rules of “house arrest” so that they can adequately
supervise the child.

If a child or, more commonly, the child’s parents or caretakers, do not speak English,
the barriers to effective communication are increased when the caseworkers or
counselors do not speak the language of the family members.  Communication barriers
are further heightened when there is a lack of understanding of the family’s cultural
background by the caseworkers or counselors, the attorneys involved in the case and
the juvenile judge.  There is a need for foreign language interpreters at all levels of
juvenile justice system “encounters,” not just court proceedings.  Additionally, those
working in the juvenile system must be educated in cultural differences to adequately
address and understand the needs of the child and the child’s family.  In order to be
successful with children, the juvenile system must be able to work successfully with
their families.

Studies of Minorities in the Juvenile Justice System

1. The 1982 Multnomah County Juvenile Court Monitoring Study

As part of a project funded by the Office of Juvenile Justice and Delinquency
Prevention, the Portland section of the National Council of Jewish Women conducted a
citizens’ monitoring study of the Multnomah County Juvenile Court and in 1982
published its study, Defining Justice for Children.  Respecting delinquency proceedings,
the study concluded:

“The percentage of minorities involved in the delinquency-status
offense preliminary hearings was disproportionately high.  Roughly
twice as many minority youth were in court as would have been
expected [based on the number of minority youth] in Multnomah
County.”  Id. at 48 (emphasis added).




